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(3TtPra)  EiITqTtir
d  by Shri  Akhilesh  Kumar,  Commissioner (Appeals)

out    of    order-In-Original    No.04/GNR-ll/DBS/2020-21     farzF:10.07.2020    Issued    by
CGST&      Central      Excise,      AR-II,      Divlsloii      Gaiidhinagar,      Gandhlnagar!rintendent,

missionerate

ffiJal  FT  "  \Ta  trllName & Address of the Appellant / Respondent

M/s  I.:l`lccli\Jc    I  i`lcsci.\  ici``  Pvl  I,t(I

10|    \o    103.    IS'   I.`lo(ti.   I   I    '1  (iwci-IV,

liil`ocity.  ( )i`IitlliH`iitiai..  G\iiai.at-382007

i   ofaq   5TT   3Tft€d   3TTa¥T   itl   `i]{Ti]\H   `3i5i]q   EFTT  %   al   TIC   ETt   `iiTa¥i   ;i   qfa   qenR9Tra   ila
ieni  3TfaTT5ifl  qi  3rdn{]   iTT  E=tfl8ruT  `3iTaTT  m`F   tT,-<  flditlT  a  I

y  person  aggr`eved  by  this  Order-ln-Appeal  may  file  an  appeal  or  revis`on  application,  as  the
ie  against  such  order,  to the  appropriate  authority  in  the  following  way

givrm  3TTaiFT

application  to  Government of India  :

gri]=anflir=gi3:#£3¥:,toT3=ig¥IT¥iijT:f:"TirdaT-d-::T¥TflT#:T
revision  application  lies  to  the  under  Secretary,  to  the  Govt   of  llidla,  Revislon  Applicatlon  Unit

f  Finance,  Department  of  Reveniie,  4`h  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
0  001  under  Section  35EE  of the  CEA  1944  in  respect of the followlng  case,  governed  by firs,t
sub-section  (1 )  of Sectionl35  ibld

aTrran`,\Eifi        t#        inrTan`-\TT-d        t!{itETrifrTr<Hr\i\fh{thiu5IHi<         qT        3i;€T        tFr{iqiitl        lil

Ln¥\LTLLFqT#Hg'tgiE;riT,nJiT\     211    'aT{tt+lngTHH    JH    HUGi{i\fTI±qT,fantiTi`r|irr"    TIT

of any  loss  of goods  where  the  loss  occur  ln  transi`  from  a  factoiy  to  a  warellouse  or to
I  or  from  one  warehouse  to  another  durlng  the  coiirse  of  processing  of  the  goods  Hi  a

n  storage whether in  a factory  or ln  a warehouse

ln  case  ot  any  loss  OT  guuus  wut=Ic  `I,a  ,u.`,  uvvu ,.,.., _  ,_  _
factory  or  from  one  warehouse  to  another  durlng  the  coiirse  of  processing  of  the  goods  Hi  a



(2)

othqr than  as  mentioned  in  para-2(`)  (a)  abo
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The   appeal   to   the   Appellate  Tril)iHlal   shaH   be   flled   lil   qiladrliplicate   in   form   EA-3   as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shaH    be
accompanied  agaHist (one whlch  at least should  be  accompanied  by a fee  of Rs  1,000/-,
Rs  5,000/-and  Rs  10,000/-where  amount  of duty  /  petialty  /  demaiid  /  refund  ls  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the  form  of crossed  bank draft  in
favour  of  Asstt    Registar  of  a  branch  of  any  liominate  public  sector  bank  of  the  place
where  the  bench  of  any  nomHiate  public  sector  bank  of  the  place  where  the  bench  of
the Tribunal  is  situated

g`;-flf;1_:;T*\T„,TiTi,(:!v:i:{T:*IT'}?,T''tT,\Tt't[:`%`ET\,``|\Ti;jn\R]¥;?C:',joJ\tL€:fi:,]}F{:TtT:,r\a::i"£::,i:',t;T,`t{:_i'fiT3\j`r#,i
i{TrqiR)aTi{urTfi   I:tf,   3itittl    qi   7j\=t{\;_I    {i-<cfir{Tr5\   i{tT,    1,iiaT{|   f}-,ui    \TiliiT   a   I

ln  case  of the  order  covers  a  niHiiber  of order-in-Origiiial,  fee  for  each  0  I  0   should  be

paid   ln   the   aforesaid   manner   iiot   withstanding   the   fact   that   the   oiie   appeal   to   the
Appellant  Tribunal  or  the  one  application  to  the  Ceiitral  Govt.  As  the  case  may  be,   Is
filled  to  avold  scnptoria  work  if exclsing  Rs    1  lacs fee  of  Rs  100/-for each

•ulJJTFTU     ¥`|(€F`31fttFi"u      ig7o     ti9H`I¥i\ltlti     ifi      \i`i`j`lTl     1      rfl     iiTIIi{iLltiiR`in"     `N.`i{iT{\ithiiHf\€-.i     rH

Td`}TTa9T          {i9iTl`9Tfan`JIJi,"TL17jTifl         {\`,          `.,ili¥iJ\t\ut/\t-fr          ri`,1          \\ti-,          ulaTi<          -tf;650         i`-{\ti,I.jTrTTic`i;I

¥jiifrf?ciF€'`iiH6tThnta\u

One  copy  of applicatlon  or 0  I  0.  as  the  case  may  be,  and  the  order of the  adjournment
authority shaH   a  court fee  stamp  of  Rs 6  50  paise  as  presciibed  iinder scheduled-I  Item
of the court fee Act,1975 as ameiided

E=i3frTwifin mTFT\tEtfinuT  whTae{wh  7fl  `iT\-yitl  i,{iri:tTTrfurS-{Ti-iFTrmanh-di l]T  iJjap,  ai±1q  rmrcTT
q{ap  `{qfro-{3Tflan  apTcrTmqT{q  (arqifaftt)  ffuJi.   i982  tifjftra I

Attention  in  invited  to the  rules  covering these aiid  other  related  matter contelided  in the
Customs,  Excise  &  Service Tax Appellate Tribunal  (Procedure)  Rules,1982

{f\]IT        gr.         €t`,:Et7]         t!{IiT-i~i         ¥jt=[,         `ti{\ciT7TT\i\tT\i\iflq         -.ilrTTTitiIT,-{HI(ftrck),75        dia3iTfrt-.i\         zl\

TiTqaTtffitrTTT(itci ,,.., ito        \tia-3(pt],m`I`y)        ti,ii,,%tiTi`"iTiHTluifa7Hdt  I  Iranfai-.         3Tfdr+iffiqj`di,I.iiHt

EfiTtgen€  I(Sectlon    35  F  of  the  Central  Excise  Act,1944.   Sectlon  83  &  Sectlon  86  of  the  Finalice  Act,

1994)

aiEgtq3ffliIQjiffi3i\chqiTai3TTJtF,Qrfa+aptm"iFaananTi"(ij`ii\;ijei"Irdt`ti)-

(i)           r`s`ct.Or»i)Es [iD tryfaqmt]uftr.

(ii)        fanlrfflaaaz*f3cti`Trflt;
(ill)         aFaza5f3rEfalTItraffliai tT aTETFaaq{rflt

L^   zGqgiv 'aiaa3rdtF' fiqedtriFTanaiwl. 3rftu' €7taat5i;tirfardQTdrErTfamat,

For  an  appeal  to  be  flled  before  the  CESTAT,10%  of the  Duty  &  Peiialty  confirmed  by
the  Appellate   Commissioner  would   have  to  be  pre-deposited,   provided   that  the  pre-
deposit  aiTiount shau  not  exceed  Rs  10  Crores   lt  niay  be  noted  that the  pre-depos.it  is  a
mandatory   condltion   fol-flllng   appeal   befoie   CESTAT    (Section   35  C   (2A)  and   35   F  of  the
Central  Excise  Act.1944.  Sectloti  83  &  Secllon  86  of  lhe  Flnance  Ac,t,1994)

Under Central  Excise  aiid  Service  Tax,  "Duty  demanded"  shaH  incliide.

(xxii)     amount deteuTiined  iuider  Section  11   D,
(xxiii)    amount of erroneous  Cenvat Credit taken,
(xxiv)    amount  payable  iinder  Rule  6  of the  Cenvat  Credit  Riiles.

3TT±QT  ai  rfu  3TtftiT  qiifa.a:;tut  a7  FTRT  dFTv  Qjff  3Trm  Qjigiv-  ar  as  faniir  a  al  rfu  fgiv  JTu  Qjffi  a;

graT]  FT  3ttT  ngv aTaH  anI  faqTfir  a  FT  dug  S  i0% vTTaia  q{  zft  en  utt  %1

ln  view of above,  all  appeal
of the  duty  demanded  wher

alty  alone  is  in  dlspute

duty  Or
r  shall  lle  before  the  Tribiinal  on  payment  of

penalty  are  in  dispute,  or  penalty,  where
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he  present  appeal  has  been   I-ileil  hy  M/s.   i;l`I`ei`ti\Je  Tcleservici`s  P  I,til,101

I ``  Floor,  I'r Tower-IV,  IIil`oi`ily,  Gfintll`im`g:\r.  Gujaral,j82  007  (hereimlier

to  £`s  the  £`ppellant)  i`gainst  Or(ler  .Ill  Origim`1   No.  04/GNR-II/DBS/202()-

(Ilo-07+2020   [hei.eiml.ter  I.el`ei.I.e(I  to  as  "/.o//z/`£J„L'(/  (w.(/tJ/."]   passe(I   by  the

lcncleiit,   Centi.al   GLST-   All-ll,   Division,   Gamlhinagai`,   (`oiilmissionerate-

nagai.  |liereiiial`tei`  1.el`eiTi`(I   lo  i`s  "tft//itt/i.t'tr/;.;7.LJ  cH////tJr./`/,tJ" I.

`he  1.acts  or the  case,   in  bi.iel`,   is  thi`t  tlic  ai]pellaiit  wL`s  havilig  Service  Tax

ation  No.  AAAC`F9318l.:ST002   l`oi`  pi'itvitliiig  "Business  Aiixili.ir}J  Sei`vice"

enting   ot`  1mmoviible   I'i.oiici.ly   Sei.vii`e".   'l`he   £\ppclk`nt   wiis   silhjecte(I   to

nenli`1   Auilit   covei.ing   the   iterio(I   I`I.t)in   z'\i)lil,   20lLl   lo   March,   2016   in   the

of which   it  was  obsei.ved  that  the  i`ppell{`iit  was  availing  Cenv{il  Ci.edit  on

-cab"  sel.vice  I.eceivecl  I`rom  vai.ioiis  elieiits.  The  Aiiclit  wiis  of the  view  that

d   sci.vice  was  not  an   iiipiit   servicci.   in  tei.ms   Riile   2(I)  ol`  tlie  (`eiivat  Ci.edit

2004  (hal.einafter  also  referi.ccl  to  iis  C`(`R,  20()4)  £`nien(le(I  with  el`fect  from

012.  The  appellant  was  issiieil  a  Show  (`ause  Notice  (l£`ted   19.06.2017   I.oi.

•iod  01.06.2012  to  31.03.2()12  whii`h   was  a(ljiiilicateil  by  Order  in  Oi.igi"il

/I)/GNR/NKj'2()18-19    (k`le{12`).()8.2(.)18    hy    thc.    Assistiinl    (`ommissioiier,

&   C`eiiti.{`l   Excise,   Gamlhiimgai.   wliei.ein   ilei"iii(I   ()t`  the   wi.ongly   iivi`ileil

t Credit amoimting to  Rs.24,36,666/-wiis  eont-ii`iiie(I.

'I`he    appellant    h£`d    I-ile(I    an    i`i)I)iiitl    biTore    the    (`oi`imissioner   (Appe£`ls),

labad     agaiiist     Oi.der     in     Origiiial         No.     07/i)/GNR/NK/2018-19     dfitecl

2018  by  the.  Assistant  (`(>mmissionci.,  (`GS'l`  &  (`clitr€`l  Excise,  Gi`ndhinagar

was    decided    vide    OlA    Nt).    AIIM-EXCUS-003-APP-137-18-19    dated

2018.  In  the  siii(l  ciise  the  Oriler  ol` the  ailjii(lic`aling  {iiithority  (lenying (`env{it

on   rent-a-c€`b   sci.vice   :`vailctl   by   the   ai)itellant   w{is   ilphel(I   all(I   the   i`ppeiil

y  the  .1r)pellant  wits  I.ejecte(I.

Siibsequeiilly,     iipoli     the     tle|ti`i.1melil     slick.H`g     lhc     (1eli`ils,     thi'     L`priellanl

tte(I   that  diiring  the   I)ei.io(I   l`I.oill   01.04.2016   to   30.0(t.2017   they   ha(I   avtlileil

ol`   Inpiit    Sei.vice    i.e.    Rent-a-i`iib    servici..       Since    the    same   w€is

a(Imissible   by   the   clepi`rtnient,   a   Sh()w   (`iiiise   Notice   No.    IV/I(i-

®
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22/Iifl`eclive   Tc`lcscrvici`s/GNR-ll/I  x-19   ilfilc`tl   2(t.03.2()It)    l`tti.   Uiis    l`ili.[hcr   iii`Iio(I

was  issuecl  to  the  .ippell<iiit  8eekiiig  {o

disallow   Ceiivat    Ci.e(lit    of   Rs.7,53,I  I()/-€iml    rccovci.y    o1`   thc'

stiliic  uiiclei.  Rille   14(  1  )(ii)  o(` lhc  ('(L`R.  2()04  1.c`{`{l  \\;ith   I)roviso  to

Scction  73  (I )  of thc`  F`inance  Act.   I t)t)4.

ii          Recovei-y   ol`     IIiterest   ulidcl.   Riile   14  (I)  (ii)   orthe   C`(`R,   2004

read  with  Section  75  of the  l'`inancc  Act.1994.

iii.        Impositioii  of  pciialty  iimlel.  Riile   L5(3)  of  the  (,`(`R,  2004  react

witll  Sccti()li  78  ol`thc`  I.`illalli`c`  Act,   I  ()94  all(I

i\J.         Iiii|]ositiolrol`Pen:il(.y   iHitlci.  kulc   l5   (I)  orlhe  c(`R`  2004  I.cfit]

witli  Section  76  ol`tlie  Filiani`c`  Act,1994.

5.            The   `saicl   Show   Caiise   Notii`i`   was   a(lilitlii`ated   \Ji(le   Or(lei.   ill   Ol.igim`I   No.

04/GNR-lI/DBS/2020-2l  tlcitctl   10.()7.2020  wlic`I.i`iii  :

I.        Tlic  Cenvat  Credit   ol`  Rs.7„53,I  I()/-wa`s  cli`sallowccl   z`iicl  orderc(1

to  be  1.ecovc'l-e(I  lllidel.  RIIlc`   14  (  I  )  ( ii )  of tlle  C(l`,  2()(.)4  I.ea(I  with

the  provisions  ol` Sectioii  73  orthe  I.`ilitiiici`  Ai`t,1994;

11.         Intei-est  was  oi.dei.e(I  to  bc`  I.ecove,I.etl  iHidci.  Riile   14  (I)  (ii)  of the

CCR`  2004  reatl  with  Section  75  of lhc  r'iiiaiicc  ^c`l`  1994;

Ill. Penalty    ol`   Rs.75`.ilo/-\\Ja`    iiiii)(isc`(I    illl(ler    Rllle     15(1  )    ol`   the

CCR,  2()()4  rea(I  with  Sc`i`tioii  7(1  ol`tlii`  l'`inaiici`  ^i`t`   I 994.

6.            Being  aggrii`ved   with   the   ilii|)iigi`etl   ol.(lci.`   \hi`   iippellciiit   lirm   h:`s   filctl   thi`

instatit  €`pi)eal  on  the  l`ollowiiig  gi.oiHi(ls:

A.  Tlicy   ai.c`   rH.ovicling   sc`r\Jii`i`   or  s`)I.twarc`   tli`vt`loiinic`iil,   c`zi[l   ceiitrc   and

suppoi.t   sol.vice   ill   I.elatioii   to   tlii`   iiifot.i"`tion   Lechiiology   sci.vice   on

24*7.  While  pi.()vi(liiig  sucli  `scrvii`e  they  i`re  pi.oviding  the  iiick  uii  £`nd

(li.op   facility   lo   tlli`il.   i`illi)lttyci`s   which   lii`s   bec`n   a   iii`ccoiiditioii    l`or

riHiliiiig   the   concerii    24*7.   'l`liis   hz\s   bet.H   used   clui.ilig   tlic   woi.king

hoiil.   !`oi-the  iii`ti\Jit.ii`s   pioiiosc   whit.h   i`q   parl   all(I   pal.ct`l   o1` llieir  outiiiit

SC''VIce.

B.   The  cxclusitm   in   lhc  iiiiiu(   si`I.\Jii`i`  umler  lhc`  (`(`R.   20r)4   is  the  si`rvici`

{`\Jailetl   roi.  thi`  iiet.soiial   uc;e  oi.  coii`uiiiptioii  or im   eliiplo.yi`e,  whi`i.i`as
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in  tlieir  case  the  sei.vici`  llas  been  use(I  cluring  olTicc`  hollrs  1`or  carryillg

oiit  the  job  of  sei.vice  i.e.   I)ick   iH)  aiiil  droi)   l`acility   l`or  riHining  24*7

service.

(;`.  '[\hey  rely  iipoii  Gil.cular  No.  943/4/201  I-C`X  (li`ted  29.04.2011   issiieil

by    lhe   CBIC.    As   per   the   saicl    c.ii.i`ular   ilipul   service    l'isted    in   the

deriniti(tn   has   been   tlisiillowe(I   ir   the   sol.vii`c   h£"   been   fivL`iletl   £\nd

utilized   piii"u.ily    foi.   I)ersomil   use   or   i.onsiimption   ol`   enlployees,

which  is  not  so  in  the.[r  ci`se.

D.  The  Rent-a-cab  sei.vice  pl.oviileil  by  lhcm  to  theii`  employees  as  zi  part

o±`  tlie   othei.   act   wliich   hits   L`   d.Irect   beiiiing   on   the   output   sei.vice

provided   by   them.   The   employees   L`re   also   entitlecl   to   conveyance

allow£`nce   ancl    (`orms   a   p€H.t   or      tlie   condition   of   gel.vice   tlncl   the

amounts  spent  on   the  conveyLiiicl`  or  the  employees   is  £\lso  a   l`actoi`

taken  into  considei.alion  l`or  rixiiig  the  vLiliie  of the  set.vice  provi(led.

E.   They  1.ely  iipon  the  (Iecisions  i!t  the  ease  or (I)  Ilintliistan  Coca  Cola

Bevernges  Pvt  I,t(l  Vs.  C`omml..  ()l`C.Ex,  Nashik  reptn.tecl  Lil  2015  (38)

STR   12{)  (Ti.i,Miimb£`i);  (2)  (`ommissioiiel.  ol`C`.Ex,13iuigalore-Ill   Vs.

Stan7,en    Toyoletsu    ln(li{`    (P)    ljltl    reportccl    lit    2011     (23)    S'l`R    444

(Kar.);   (3)   Coliimissioiiei.   t]r  Ceiili.ill   Excise   Vs.   Bell   Ceramics   I_jtd

reported  at  2012  (25)  STR  428  (Kar.);  (4)  Pal.amoiint  Communication

Ltd   Vs.   Commissioner   or     Ccnli.€il    l=`)xcise,   Jfiipur   repoi.tecl   at   2013

(287)  ELT 70  (Tri.-Del).

F.   rnie  notice  issued  on  26.3.2019  covering  the  period  from  01.04.2016

to    30.06.2017    is    barrecl    by    limitfition    as    the    1`acts    wel.e    in    the

laiowledge   ol`  the   clei]:irtmeiiL   siiice   long.   The   notice   h£`s   wroligly

alleged     suppres`sit)n     or     infoi.in;`tion     I`i.om     the     (lei)ill.tmeiit.     The

depai.lment   htis   issuetl   cii.ciilar   i`li\rifying  tlie   allowability   ol`  (`enval

Credit,  which  has  been  useil  zis  :in   input  service  foi.  pro\Ji(1iiig  oiitput

service.   Tlierel`ore,   the   iiilc..sliiili   or  L`ny   willl`ul   siippi.ession   does   not

al`lse.

G.  Penalty   cannot   be   iniposc(I     iintler   Section   7(]   as   there   is   Ilo   short

payment o[`service tax.  F`or  imposing I)enalty  there  shoulil  be  an  inteiiL

lo  evade  p£`yment  of service  tax.  'l`hey  were  iin(ler  the  bonafide  beliel`

that  they  were  not  liL`ble  l`t>i.  pi`ymelit  t)I` service  tax  ancl  there  was  no

intention   to   eva(le   service   tax.   Therefore,   no   pemilty   is   imposable.
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They  rely  u})on  thc'  (lci`ision   in   lhc  case   of.  rlintlListzin   Steel  I,tcl   Vs.

State   of   Orissa    I.cpoi.tc`il    in    AIR    1970   (SC)    25J    wliicli    was    alsct

fo1]owccl  in  the  case  or Ki`Hiiel.  Phal.ni€iccuticcils  I ,ttl  Vs.  I'CE  reporlcd

in   1985  (2())  ELT  8().

IT,   F,ven   jf  ther'c  w{is  any  cotilr€i\JciiLioii     or  tlie   iirovisit)iis`  (lic  s£`iiic  was

solely  on  accoulit  o(` theii.  l)oiia   ritle  belier ancl  such   bona  licle  bclicf

was  based  on  the  reason;I sLitetl  above.     It  was  not  with  an  iiitent  to

evade  payment  ol` Sci.vice  Tax.  'l`hey  rely  upon  the judgement  in  the

case  of Pushpam  Pliarmac`cutical  Company  Vs.  CC,E  rcportecl  at  1995

(78)  ELT  401  (SC)  and  in  the  case  of GCE  Vs.  Chenipliar  D1.ugs  an(I

Liniments reported  at  I 989  (40)  EI,T 27()  (S(`).

® 7.          Personal  Hearilig  in  the  case  wzis  held  on   16.09.2021   through  virfiial  mode.

Shri  Vipul  Kjiaiidhar,  CA,  api)eare(I  oil  behalf of tlie  appellaiit  foi-tlie  hearing.  I-Ie

reitel.ated   the    siibmissions    made    in    the    ai)I)c`:il    meniol.all(luni    an(I    the    written

submission  filed  for pei.sonal  lieariiig.

8.           I  have  gone  through  the   rac(s  ol`thc`  case.  siibmissioiis  made  in  the  Appeal

Memoi.an(luiii,    and    submjssions    rna(Ic    a(    \Iie    tittle    ot`   I)erLsoml    hearilig    aiicl

evide]ices  available  on  1.ecords.      I  fincl  th€`t  the  issue  which  i`cqui].cs  to  bc  decided

in  tlie  case  is  whethei.  the  appellaiit  is  cligible   l`or  Celivat  C1.edit  ill  I.espect  of tlie

reiit-a-cab    service    availed     by    them    (liiring    the    pei.iod     t`i.olii     01.04.2()16    to

30.06.2017.

9.           Itis  obsel.vedthatthe  appellant  was  col.lier  issuccl  a  SCN  foi.the  peiiod  f`i.om

01.06.2012  to  31.03.2016  on  saiiie   issue.  whic`h   lLis  alrcacly  bi`cn  decided  by  the

Coiiiiiiissioner   (Aprteals),   ^1imetlabfitl      vitle   OIA   No.   AIIM-I_I;XCUS,0()3-^Pl'-

137,18-19  dated   17.12.2018  against  thc`  ai)I)ellai`t.

9.1         The   impugiicd   ordei.  wliicli   li€is   beeii   challc`nge(I   ill   the   pl.eseiit  appeal   has

cleiiied  Ce[ivtit  C`redit  on  reiit-a-ctib  service   l`or  thi`  riH.ther  pc`rio(I   I`i.oiii  01.04.2016

to  30.06.2017.  I  finc!  that the  appellalit  have  jn  the  prc`sent  appeal  iiot  I)lit  forth  any

ounds  or judicial  pi.onouni`,cmeiits  \\Jliich  call   ``ol.  a  djffereiit  view  than  that

y  Commissionei. (Appcills)  for llie  earlier I)eriocl.



rds,   I   riml  th£"  tht3rc   is  Ilo  clispiile  as  rcgL`I`tls  the  eligibility  or`

it-a  cab  sei.vice  iivailetl   by   tlie   ill)pellaiil  rjrioi.  to  01.()4.2()12.   I

endmeiit   w.e.I`.    I  .4.2()12,   cxcliisions  to   inr)lit  servii`es  as   Riile

2004      rc`clc}s   'us  "   sei.viccJ\   I)I.(jvii]c'c/   I)y  wiiy   (j`/   rellliiig  ()/`  Ll

[I'itJny    I.eJlil[LJ    Itj    u    i}Itjltjl.   vcJliic]c>    wllich    i.I    Iitjt    ii    cii!7iliil

om  the  exclitsion  cli\iise  lh£`t  i`ppellzmt  wtis  not  eligible  to  avail

spect  or the  servii`,es  i]i`oviileci   by   wity  or  rentiiig  of  a  moloi.

b service.

have   I.elie(I   upon  it   l`cw  judgements   in   siipport  or theii.  clL`im

n  renti`-cab  service  £`vuilecl  hy  them.  I  find  lhLit  the jiidgcments

in  to  the  perit)(I   prior  to'  the  (imendmenL  of    Rule  2   (I)  ol`  the

ref`ore,  tlie  saiiie  tii.e  i`ot  iipplicable  to  the  present  case.

ecisioii  ot`tl`e  I-Ioii'blc  'l`rihunfil   in  the  cfise  ol. Bombay  I)yeing

Ltd   Vs.   CCE(Ai)pefils),   Rfiig{i(I   repol.ted   at   2018   (363)   ELT

is  sqiiiirely  Lipi)licable  to  the   facts  ol`  tlie  present  case.  In  the

e 'I`ribumil  hall  hel(I  at  para  4  thitl  :

ie  reiihi,ct`h  service,  il  is  ol)solve(I  thiit  pcri()il  iiivolved  is  June,

ary,  2015   w.c.r    I-4-2011    Iei`l-.`-i.ab  service   wLis  excluileil   l`i`om

I   or  inpi„  service,   lherc.l`oie  dill.   lo   huch   cxi`liision   thc.   cleilit   in

it-{i-cab  sei.vice   is  iiitt   tiv{t.IILiblci   lo   the  iti)pellL\m     lil   i`c'siill,I   holil

respect  ol`  i"ilnlemiiicc  itl` i`(m`i"ny's  vehicle,  ilrivcr's  sei`vice,

•vice  is  it(1iiiissible.  'l`he  cri:ilil   in   icspi`ct  o1`  rent+t-eftb   sel`viee   is

Tl.ibunal   had   in   the   light   of  the   LHneii(lecl   provisions   oI`  the

ig  I.enl-a-cab  sei.vice  l`rom  the  defiiiition  of iliputs  service,  helcl

pect  of reiit-a-cz`h  service  is  ii(]t  admissible.

rvetl  that  the  £`pi)ellanl  have  rL`isecl  the  issue  of limitation  on  the

cts   were   in   the   knowledge   ol`  the   de|)artmeiit   all(I   therel`oi.e,

Iimitatioii  ctimiot  be  iiivoketl.   I   riiitl  th{it  the  tlispuLe  pert€iins  to

1.04.2016    lo    30.06.2()17    all(llhe    notice    wiis    issiicd    to    the

In    lei.Ills   ol`  the   iiiovisions   o1`      Section    73    (I)   I)l`  the

®
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Finance  Act,   ]994  where  any  sel.vice  lax  has  iiol  hcen   leviecl  ol.  paid  ol.  has  bccn

short-levied  or  short-paid  or  erl.olieouLsly  I-efiHidecl,  thc`  Centi-al  Excise  ofricer  may,

within  30  molltlis  fi.om  tlie  relevant  date  serve  iiotice  to  the  pel.soil  chargeable  with

he  service  tax  which  has  not  been  lcviccl  or  `short  pfiicl.  Tlic`  peiio(I  ol` 30  months  is

to  be  reckoned  with   I.efei.cncc  to  thc  I.c`levcilit  d€`te   i.e.   clcite   of  filing  of  filiiig  ol`

retui.n  by  the  appellallt.  In  terms  ()t` Rule  7  (I )  of the  Service  Tax  Riiles,1994  tlie

I-etul.ns  are  to  be  riled  on  lial(`-yearly  basis.   In  view  or lhesc  rti.ovisions,  I  ]lncl  th{it

tlie   notice   lias   been   issuecl   to   the   appcllanl   williiii   tlie   pel.io(l   (>1`  1iillitation   ancl

thci.el`ore,  there  is  Ilo  mei.it  in  the  conleiitioli  of tlie  fip|icllant  tis  I-egal.(ls  limitation.

®

15.       The  appellant  have  also  eonlciicle(I  tliat  penalty  is  not  imposable  upon  them

as there  was  no  inteiition  in  their  part  to  not  pay  service  tiix  an(I  their actions  were

under  a  bona  fide  belief.I,  howevci.`  rlii(I  the  issiie  (]f non  admissibility  of Cenvat

Credit  in  I.cspect  ol` 1.ent-a-cab  services  was  within  the  knowletlge  or the  appellant

and  tliey  wei-e  also  sel.ved  a  notice  in  this  I.egai.(1  ill  the  1)ast.  Despite  this  tliey  have

pi.oceeded  to  avail  the  inadnijssil)1c  Ore(lit   in  rc`sr)ect  ol` a  scl`vice  which   has  been

excluded  from  tlie  input  sei.vices  in  tei.Ills  or the  CCR,  2004.  This  act  on  the  part of

the  appellant  clearly  indicates  theii.  clclibel-a(e  £`nd   knowing  contraveiition  of  the

provisions  or law.  Therefore.  their  claim  oil  lack  of` iiitent  to  not  i7ay  set.vice  tax  is

without met.it,

16.        In  view  of  the  above  discussio]is  untl  tlic  above  tlei`isioiis  or  the   Holi'blc

Ti.ibunal,  I  I.eject the  appeal  filed  by  thi`  appellaiit aiitl  ui)holcl  tlie  impugned oi.dei.,

I 7.      3fflrd aaRT ed Efr 7T€ 3TtfliT a;T faVIFT 3wh aseT a faFT G]ii]T ¥I

Tlle  appeal  filed  by the appellalil staiicls disposecl  off ill  above terms.

'1               .I...        '

(   AkhileshKimiar     )
Commissioiiei. (Api)eals)

L)(ltl`:        .0().2021.
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