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warehouse or in storage whether in a factory or in a warehouse.

M/s Tiffective Teleservices Pyt Ltd
101 10 103, 1% Floor, I'T Tower-1V,
infocity. Gandhinagar, Gujarat-382007
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e Under Secretary, to the Govt. of India, Revision Application Unit
an Deep Building, Parliament Street, New
governed by first
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A revision application lies to th
istry of Finance, Department of Revenue, 4" Floor, Jeev
35EE of the CEA 1944 in respect of the following case,

viso to sub-section (1) of Seclion-35 ibid :
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the loss occur in transit from a factory to a warehouse or to

In case of any loss of goods where
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In ¢ase of rebate of duty of excise on goods exported to any country or territory outside
Indja of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In ¢ase of goods exported outside India expart to Nepal or Bhutan, without payment of
duty.
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Cradit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is gassed by the Commissioner {Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the|order sought to be appealed against is communicated and shall be accompanied by
twol copies each of the 0lO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
invglved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
thap Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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BIR SeqrE YOS AT 1944 BT AT 3541 /355 @ siada-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"bor,BahumaliBhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
othgr than as mentioned in para-2(i) (a) abo
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule © of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FOLFACE |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is &
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Centra! Excise Act, 1944, Section 83 & Seclion 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(xxii) amount determined under Section 11 D;
(xxiii) amount of erroneous Cenvat Credit taken;
(xxiv) amount payable under Rule 6 of the Cenvat Credit Rules.
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r shall lie before the Tribunal on payment of
penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

‘The present appeal has been filed by M/s. Effective Teleservices P Lid, 101
to 103,[1* Floor, I'T Tower-1V, Infocity, Gandhinagar, Gujarat-382 007 (hereinafter
referred to as the appeltlant) against Order in Original No. 04/GNR-11/DB3S/2020-
21 datdd 10-07-2020 [hereinafter referred to as “impugned order”| passed by the
Superiptendent, Central GST- AR-1l, Division, Gandhinagar, Commissionerate-

Gandhjnagar |hercinafier referved (o as “adjudicating authority™].

2, The facts of the case, in brief, is that the appellant was having Service Tax
Registfation No. AAACE9318EST002 for providing “Business Auxiliary Service”
and “Renting of Immovable Property Service”. The appetlant was subjected to
Departmental Audit covering the period from April, 2014 1o March, 2016 in the

course| of which it was observed that the appellant was availing Cenvat Credit on

“Rentda-cab” service received from various clients. The Audit was of the view that
the safd service was not an input service in terms Rule 2(1) ol the Cenvat Credit
Rules,[|2004 (hereinafter also referred to as CCR, 2004) amended with effect from
01.04.p012. The appellant was issued a Show Cause Notice dated 19.06.2017 for
the period 01.06.2012 to 31.03.2012 which was adjudicated by Order in Original
No. O/D/GNR/NK/2018-19 dated 29.08.2018 by the Assistant Commissioner,
CGST & Central Excise, Gandhinagar wherein demand of the wrongly availed

Cenvdt Credit amounting to Rs.24,36,6066/- was confirmed.

3. The appellant had filed an appeal belore the Commissioner (Appeals),
Ahmddabad against Order in Original  No. 07/D/GNR/NK/2018-19  dated
29.08]2018 by the Assistant Commissioner, CGS'T & Central Excise, Gandhinagar
whicl was decided vide OIA No. AHM-EXCUS-003-APP-137-18-19 dated
17.12]2018. In the said case the Order of the adjudicating authority denying Cenvat
Credif on rent-a-cab service availed by the appellant was upheld and the appeal

filed by the appellant was rejected.

4. Subsequently, upon the department seeking the details, the appellant

submjtted that during the period from 01.04.2016 to 30.06.2017 they had availed
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22/1iftective Teleservices/GNR-11/18-19 dated 26.03.2019 for this {urther period

was issued to the appellant sceking, to

i. disallow Cenvat Credit of Rs.7,53,110/- and recovery of the
same under Rule 14(H)(i1) of the CCR, 2004 read with proviso to
Section 73 (1) of the Finance Act, 1994,

1. Recovery of Interest under Rule 14 (1) (ii) of the CCR, 2004
read with Section 75 of the Finance Act, {994,

iii.  Imposition of penalty under Rule 15(3) of the CCR, 2004 read
with Scction 78 of the Finance Act, 1994 and

iv.  Imposition of Penalty under Rule 15 (1} of the CCR. 2004 read

with Section 76 of the I'inance Act. 1994,

5. The said Show Cause Notice was adjudicated vide Order in Original No.

04/GNR-11/DBS/2020-21 dated 1(1.07.2020 wherein ¢

I.  The Cenvat Credit of Rs.7,53,1 1/~ was disallowed and ordered
to be recovered under Rule 14 (1) (i) of the CCR, 2004 read with
the provisions of Section 73 of the Iinance Act, 1994,

II.  Interest was ordered {0 be recovered under Rule 14 (1) (ii) of the
CCR. 2004 read with Section 75 of the Finance Act, 1994,

. [I.  Penalty of Rs.75310/- was imposed under Rule 15(1) of the

CCR, 2004 read with Scction 70 ol the FFinance Act, 1994,

0. Being aggrieved with the impugned order, the appeliant firm has filed the

instant appeal on the following grounds:

A. They are providing service of software development, call centre and
support service in relation to the information technology service on
24*7. While providing such scrvice they are providing the pick up and
drop facility to their employees which has been a precondition for
running the concern 24*7. This has been used during the working
hour for the activities purpose wihich is part and parcel ol their output
scrvice.

13. The exclusion in the input service under the CCR, 2004 is the service

availed for the personal use or consumption of an employce, whereas
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in their case the service has been used during office hours {or carrying
out the job of service i.¢. pick up and drop lacility for running 24*7

service.

. They rely upon Circular No. 043/4/2011-CX dated 29.04.2011 issued

by the CBIC. As per the said circular input service listed in the
definition has been disallowed if the service has been availed and
utilized primarily for personal use or consumption of employees,

which is not so in their case.

The Rent-a-cab service provided by them to their employees as a part

of the other act which has a direct bearing on the output service
provided by them. The employees are also entitled to conveyance
allowance and forms a part of the condition of service and the
amounts spent on the conveyance of the employees is also a factor
taken into consideration for fixing the value of the service provided.
They rely upon the decisions in the case of (1) Hindustan Coca Cola
Beverages Pvt Lid Vs, Commr, Of C.Ex, Nashik reported ut 2015 (38)
STR 129 (Tri-Mumbai), (2) Comnussioner of C.1ix, Bangalore-LH Vs.
Stanzen Toyotetsu India (P) Ltd reported at 2011 (23) STR 444
(Kar.); (3) Commissioner of Central Excise Vs. Bell Ceramics Litd
reported at 2012 (25) STR 428 (Kar.); (4) Paramount Communication
Ltd Vs. Commissioner of Central Excise, Jaipur reported at 2013
(287) EL'T 70 (Tri.-Del).

The notice issued on 26.3.2019 covering the period from 01.04.2016
to 30.06.2017 is barred by limitation as the facts were in the
knowledge of the department since long. The notice has wrongly
alleged suppression ol information from the department. The
department has issued circular clarifying the allowability of Cenvat
Credit, which has been used as an input service for providing output
service. Therefore, the question of any willful suppression does not

arise.

. Penalty cannot be imposed under Section 76 as there is no short

payment of service tax. For imposing penalty there should be an intent
to evade payment of service tax. They were under the bonafide belief
that they were not liable for payment of service tax and there was no

intention to evade service tax. Therefore, no penalty is imposable.
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They rely upon the decision in the case of Hindustan Steel Ltd Vs.
State of Orissa reported in AIR 1970 (SC) 253 which was also
followed in the case of Kellner Pharmaceuticals Ltd Vs. CCE reported
in 1985 (20) EL'T 80.

I, Even if there was any contravention ol the provisions, the same was
solely on account of their bona fide belief and such bona fide belief
was based on the reasons stated above. [t was not with an intent to
evade payment of Service Tax. They rely upon the judgement in the
case of Pushpam Pharmaceutical Company Vs. CCE reported at 1995
(78) ELT 401 (SC) and in the case of CCE Vs. Chemphar Drugs and
Liniments reported at 1989 (40} ELLT 276 (SC).

7. Personal Hearing in the case was held on 16.09.2021 through virtual mode.
Shri Vipul Khandhar, CA, appeared on behalf of the appellant for the hearing. He
reiterated the submissions made in the appeal memorandum and the written

submission filed for personal hearing.

8. | have gone through the facts of the casc, submissions made in the Appeal
Memorandum, and submissions made at the time of personal hearing and
evidences available on records. 1 find that the issue which requires to be decided
in the case is whether the appellant is eligible for Cenvat Credit in respect of the
rent-a-cab service availed by them during the period from 01.04.2016 to

30.06.2017.

9. It is observed that the appeilant was eatlier issued a SCN for the period from
01.06.2012 to 31.03.2016 on same issue, which has already been decided by the
Commissioner (Appeals), Ahmedabad vide OIA No. AHM-EXCUS-003-APP-
137-18-19 dated 17.12.2018 against the appellant.

9.1 The impugned order which has been challenged in the present appeal has
denied Cenvat Credit on rent-a-cab service lor the further period from 01.04.2016
to 30.06.2017. 1 find that the appellant have in the present appeal not put forth any

ounds or judicial pronouncements which call for a different view than that

. ‘\;"-"

y Commissioner (Appeals) for the earlier period.

.
;
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rom the records, | find that there is no dispute as regards the eligibility of

Credit on rent-a cab service availed by the appeltant prior to 01.04.2012. 1

find thqt post its amendment w.e.f. 1.4.2012, exclusions to input services as Rule

21y (B

) of the CCR, 2004 reads as ™ services provided by way of renting of a

motor Yehicle, in so far as they relate 1o a motor vehicle which is not a capital

goods,T. It is clear from the exclusion clause that appellant was not eligible to avail

Cenvat

Credit in respect of the services provided by way of renting of a motor

vehicleli.e. rent-a-cab service.

1. The appellant have refied upon a few judgements in support of their claim

tor Cedvat Credit on rent-a-cab service availed by them. | find that the judgements

cited bl them pertain to the period prior to the amendment of Rule 2 (1) of the

CCR, 3004 and, therefore, the same are not applicable to the present case.

12, Further, the decision of the Hon’bie Tribunal in the case ol’ Bombay Dyeing

and M
1107 (

said ca

13.
CCR, |

that thg

14.

ground

hnufacturing Ltd Vs, CCE(Appeals), Raigad reported at 2018 (363) ELT
Tii.-Mumbai) is squarely applicable to the facts of the present case. In the

ke the Hon’ble Tribunal had held at para 4 that

“As regard the rent-a-cab service, it is observed that period involved is June,
2014 1o January, 2015 we.l. 1-4-2011 rent-a-cab service was excluded from
the detinition of input service, therefore due (o such exclusion te credit in
respect of rent-a-cab service is not available (o the appellant. In result, | hold
that credit in respect ol maintenance of company’s vehicle, driver’s service,
gardening service is admissible. ‘The credit in respect of rent-a-cab service is

not admissible”.

Fhe Hon’ble Tribunal had in the light of the amended provisions of the
P04 excluding rent-a-cab service from the detinition of inputs service, held

e credit in respect of rent-a-cab service is not admissible,

t is also observed that the appellant have raised the issue of limitation on the

s that the facts were in the knowledge of the department and therelore,

extendpd period of limitation cannot be invoked. T find that the dispute pertains to
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Finance Act, 1994 where any service (ax has not been levied or paid or has been
short-levied or short-paid or erroneously refunded, the Central Excise officer may,
within 30 months {rom the relevant date serve notice to the person chargeable with
the service tax which has not been levied or short paid. The period of 30 months is
to be reckoned with reference to the relevant date ie. date of filing of filing of
return by the appellant. In térms of Rule 7 (1) of the Service Tax Rules, 1994 the
returns are to be filed on half-yearly basis. In view of these provisions, I find that
the notice has been issued to the appellant within the period of limitation and

therefore, there is no merit in the contention of the appellant as regards limitation.

15.  The appeliant have also contended that penalty is not imposable upon them
as there was no intention in their part to not pay service tax and their actions were
under a bona fide belief. I, however, {ind the issue of non admissibility of Cenvat
Credit in respect of rent-a-cab services was within the knowledge of the appellant
and they were also served a notice in this regard in the past. Despite this they have
proceeded to avail the inadmissible credit in respect of a service which has been
excluded from the input services in terms of the CCR, 2004. This act on the part of
the appellant clearly indicates their deliberate and knowing contravention of the
provisions of law. Therefore, their claim on lack of intent to not pay service tax is

without merit.

16. In view of the above discussions and the above decisions of the Hon’ble

Tribunal, I reject the appeal filed by the appellant and uphold the impugned order.

17.  3rdreraat carT gof 1 971 el 7 fATerT SUE alish A fohar srare |

The appeal filed by the appellant stands disposed off in above terms.

P

{ Akhllc&,h Kumar )
Commissioner (Appeals)

Altested; ) Date:  .09.2021.
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